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I. INTRODUCTION 
The State Engineer submits this Brief of Amicus Curiae to address whether partial 
forfeiture of a water right was part of Utah water law before the Utah legislature amended 
Utah Code Ann. § 73-1-4 in 2002 to explicitly provide for partial forfeiture of a water right. 
Because the period of concern extends back to the passage of the original forfeiture statute 
in 1897, the State Engineer bases his arguments on the version of the statute in place during 
most of that time, as represented by the pre-1996 version, which read: 
When an appropriator or his successor in interest abandons or ceases to use 
water for a period of five years, the right ceases, unless, before the expiration 
of the five-year period, the appropriator or his successor in interest files a 
verified application for an extension of time with the state engineer. 
Utah Code Ann. § 73-l-4(l)(a) (1989).{ 
Prior to 2002, the plain language of section 73-1-4 provided for partial forfeiture of 
1
 After minor amendments in 1996 and prior to 2002, the statute stated: 
(1 )(a) When an appropriator or the appropriator's successor in interest 
abandons or ceases to use water for a period of five years, the water right 
ceases and the water reverts to the public, unless, before the expiration of the 
five-year period, the appropriator or the appropriator's successor in interest 
files a verified application for an extension of time with the state engineer. 
Utah Code Ann. § 73-l-4(l)(a) (Supp. 2001). The current version of the statute reads: 
When an appropriator or the appropriatorfs successor in interest abandons or 
ceases to use all or a portion of a water right for a period of seven years, the 
water right or the unused portion of that water right is subject to forfeiture in 
accordance with Subsection (2)(c), unless the appropriator or the appropriator's 
successor in interest files a nonuse application with the state engineer. 
Utah Code Ann. § 73-l-4(2)(a) (Supp. 2012). 
1 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
water rights. Partial forfeiture is also consistent with the beneficial use provision set out in 
Utah Code Annotated Section 73-1-3. Holding that partial forfeiture was not part of Utah 
water law prior to 2002 would put Utah's forfeiture statute, section 73-1-4, in conflict with 
the state's beneficial use statute, section 73-1-3. It would also create an absurd result by 
allowing the owner of a water right to preserve the entire right by using only a small portion 
for long periods of time, perhaps decades. Such a result is contrary to the prior appropriation 
doctrine and basic beneficial use policy. 
Other legal and policy considerations support partial forfeiture. Partial forfeiture 
encourages beneficial use and discourages waste and speculation. It also strikes a balance 
between the property rights of the individual water user and those of other water users in the 
hydrologic system. It is consistent with the law in other states. Moreover, the consequences 
of partial forfeiture are fair because a water user has long had the option-among others-to 
protect a water right from forfeiture for non-use by filing a non-use application in accordance 
with section 73-1 -4. Forfeiture does not occur if sufficient water for the right is unavailable 
due to a lack of natural supply. Finally, partial forfeiture is inherent in the Utah general 
adjudication statutes. Without partial forfeiture, a general adjudication becomes largely a 
clerical procedure of listing, not investigating, water rights. 
2 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
II. ARGUMENT 
A. PARTIAL FORFEITURE HAS LONG BEEN A PART OF UTAH WATER 
LAW. 
1. The Utah Statutes Provided for Partial Forfeiture Prior to 2002. 
For much of the period prior to 2002, the Utah forfeiture statute, Utah Code Ann. § 
73-1-4, stated: 
When an appropriator or his successor in interest abandons or ceases to use 
water for a period of five years, the right ceases, unless, before the expiration 
of the five-year period, the appropriator or his successor in interest files a 
verified application for an extension of time with the state engineer. 
Utah Code Ann § 73-1-4(1 )(a) (1989). Regarding that statute, this Court in Eskelsen v. Town 
of Perry, 819 P.2d 770 (Utah 1991), remarked: 
The question of partial forfeiture is not addressed in our statutes and has never 
been directly before this court, with regard to a city or any other entity. A 1943 
case did, however, intimate-without squarely deciding-that partial forfeiture 
is possible. See Rocky FordIrr. Co. v. Kents Lake Reservoir Co., 104 Utah 
202, 135 P.2d 108, 112 (1943). As a matter of law, the trial court in this case 
held that partial forfeiture does not apply in the state of Utah. Such a result 
would mean that the use of any part of a water right, no matter how small, 
would preserve the whole. As a matter of public policy, it might be prudent to 
allow partial forfeiture; all of the policy reasons that support forfeiture as a 
general principle would be furthered by, and hindered without, partial 
forfeiture. Because we hold that there is no forfeiture in this case, however, we 
do not reach the question of partial forfeiture. 
Id. at 775 n.9. In Eskelsen, the Court noted that it had not directly addressed whether section 
73-1-4 included partial forfeiture. To address that issue, the Court must interpret the statute 
then in effect. The statute prior to 2002 provided that forfeiture occurred "[w]hen an 
appropriator or his successor in interest abandoned] or ceasefd] to use water for a period of 
3 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
five years." Utah Code Ann. §73-1-4(1 )(a)( 1989). Therefore, the question before the Court 
is whether that statutory language encompassed partial forfeiture. 
This Court interprets a statute according to its plain language: "'We read the plain 
language of the statute as a whole [ ] and interpret its provisions in harmony with other 
statutes in the same chapter and related chapters.'" LPIServs. v. McGee, 2009 UT 41, % 11, 
215 P.3d 135 (quoting Miller v. Weaver, 2003 UT 12, \ 17, 66 P.3d 592). 
Section 73-1-4 drew no distinction between total or partial cessation of use. By its 
plain language, the phrase "ceases to use water for a period of five years" referred to use of 
all or a portion of the water right. The statute stated not that forfeiture occurs when the 
appropriator or his successor "ceases to use the entire quantity of water allowed under the 
water right." Rather, the statute applied when the user "ceased to use water" with no implicit 
or explicit limits. Under the plain language of the statute, forfeiture occurred if the 
appropriator "cease[d] to use water," even if the unused water was only a portion of the 
entire water right. 
Similarly, the phrase "the right ceases" relates to the phrase "ceases to use water." 
Thus, when the appropriator ceased to use water for the five-year period, the right to use that 
particular quantity of water ceased. The right that ceased, under the statute, was for the water 
that was not used. If the quantity of water not used was less than the total quantity allowed 
under the water right, the resulting forfeiture was for less than the entire water right. 
Conversely, the right did not cease for the portion that was used. This reading of the statute 
4 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
when there was no use of any water under the right for the statutory forfeiture period does 
not. 
The plain language of section 73 -1-4 prior to 2002 refers to the cessation of use of 
result. Partial forfeiture therefore comports with the plain language of section 73-1-4. 
2. Partial Forfeiture Was Generally Accepted as I^ aw When the Legislature 
Enacted the Forfeiture Statute. 
1tie I Jtah legislature passed the first forfeiture statute during the second 
legislative sessioi I after statehoo ::! linkh lg f brfeiti u e tc bei ic 
The appropriation must be for some useful or beneficial purpose, and when the 
appropriator or his successor in interest abandons or ceases to use the water for 
a period of seven years the right ceases 
189 ; I Itahl aw s cl i I II §2 : 
L *ii. diM1 •• -!K •,•• lessoi lS K ii n ley , ai i: lemberof the! I'tal IBar,statedii il lis 1912 
treatise on western water law. 
Also, after the works have been finally completed and the appropriation finally 
consummated by the application of all of the water claimed thereunder to some 
useful purpose, the failure thereafter to use all of the water so claimed for a 
specified time provided by the statute works a forfeiture either to all of the 
rights or the portion so unused, and that, too, regardless of the intent not to 
z
 in ! w i~\ the legislature separated the beneficial use portion of the forfeiture statute 
and created the statute that today is found unchanged in section 73-1 -3, which provides that 
beneficial use is the basis, measure, and limit of rights to use water in Utah. See Compiled 
LawsofUtah 1907, § 1288x20. In 1919, the legislature changed the forfeiture period to five 
years. 1919 Utah I aws ch. 67 § 6. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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abandon. 
Clesson S. Kinney, A Treatise on the Law of Irrigation and Water Rights, vol. II § 1119, at 
2022 (2nd ed. 1912). Another commentator of the time spoke similarly: 
[T]he correct statement seems to be that the right to water by appropriation is 
lost in whole or part by nonuse for an unreasonable time (not exceeding the 
period fixed by statute for loss of right by nonuse) prior to the time a 
controversy arises. 
Samuel C. Wiel, Water Rights in the Western States, § 578 (3rd ed. 1911). 
The Utah legislature enacted the first forfeiture statute in this legal context. Partial 
forfeiture was one and the same as forfeiture, and statutes such as Utah's were generally 
understood to apply equally to partial forfeiture and complete forfeiture, with no reason to 
address the principles separately. The legislature undoubtedly believed the statute it enacted 
encompassed partial forfeiture with no need for specificity. That understanding has existed 
in Utah water law since statehood. 
3. Partial Forfeiture Harmonizes the Forfeiture Statute with the Beneficial Use 
Statute. 
This Court interprets a statute in harmony with other statutes, LPIServs., 2009 UT 41, 
t 11, and avoids a statutory interpretation that would render another statute meaningless: 
"'When a construction of an act will bring it into serious conflict with another act, our duty 
is to construe the acts to be in harmony and avoid conflicts.'" Board ofEduc. of Jordan Sch. 
Dist. v. Sandy City Corp., 2004 UT 37, If 9, 94 P.3d 234 (quoting Jerz v. Salt Lake County, 
822 P.2d 770, 773 (Utah 1991) (citations omitted)). 
6 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
and the limit of all rights to the use of water in this state." Utah Code Ann. § 73-1-3 (1989). 
Beneficial use is a pillar of Utah water law and the prior appropriation doctrine. It embodies 
a policy that allows individuals to acquire rights to use a scarce public resource only if their 
UM • •- uiicc- mo general public vvelf arc: 
1 on ile that partial for feiti ire was i iota par t of I Jtal l water law contravenes section 73-
1-3 and the bedrock principle of beneficial use. If there were no partial forfeiture and an 
entire water right could be maintained by minimal use, beneficial use would be neither the 
basis, the measure, not the limil ol euilei rights. Rathei llit mcdsuivol the iii'lit would lie 
the qi mi itity originally appmpriiilnl, e\ni ill most ol tin iKiietinal use eeaseil iniiiieilijilely 
after appropriation. Such a holding would be in dir^a conflict with the beneficial use 
requirement the legislature enshrined in section 73-1-3. 
The principle of partial forfeiture, conversely, is harmonious u w\ the beneficial use 
measure, and limit of the water right. I o rule that the former section 73-1-4 encompassed 
partial forfeiture, therefore, harmonizes, not conflicts, with the beneficial use provision in 
section 73 1 3 
fluctuates from year-to-year, depending on the quantity of water used. Instead, the legislature 
established specific terms and conditions defining when a water right would be limited to 
7 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
beneficial use, and those terms are found in the forfeiture statute, section 73-1-4. The 
legislature thus created a fair balance between the water right as originally appropriated and 
the beneficial use requirement, reflecting the its judgment as to sound Utah water policy. 
4. A Ruling That Section 73-1-4 Did Not Include Partial Forfeiture Leads to an 
Absurd Result. 
This Court will not interpret a statute in a manner that yields an absurd result: '"[A] 
court should not follow the literal language of a statute if its plain meaning works an absurd 
result.'" LPIServs., 2009 UT 41, f 9 (quoting Savage v. Utah Youth VilL, 2004 UT 102, f 
18, 104 P.3d 1242). If a water user could preserve a water right in its entirety by using only 
2% of the water right for 100 years, it not only renders the beneficial use provision in section 
73-1-3 meaningless, it makes a mockery of the forfeiture statute in section 73-1-4. Such an 
interpretation would yield the kind of absurd result the Court seeks to avoid. But to hold that 
section 73-1-4 has always included partial forfeiture promotes consistency among the 
statutes, respects the integrity of the forfeiture statute, and creates a sensible accord between 
the forfeiture and beneficial use statutes. 
B. POLICY CONSIDERATIONS SUPPORT A FINDING THAT PARTIAL 
FORFEITURE WAS A PART OF UTAH LAW PRIOR TO THE 2002 
AMENDMENT. 
When the Court interprets a statute, it's "primary objective 'is to give effect to the 
legislature's intent.'" Alliant Techsystems Inc. v. Salt Lake County Bd. of Equalization, 2012 
UT 4,121, 270 P.3d 441 (quoting LPIServs., 2009 UT 41,111). The Court discerns such 
intent by looking to the statute's language. Id. "But where the language of a statute is 
8 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
purpose "" Id (cith lg Mt if "tii te z i; Met iit i Paymaster Plus 'Church of , fesus Christ of Latter-
Day Saints, 2007 U 1 42,1" 47, 164 P.3d 384). • . -
The plain language of the forfeiture statute prior to 2002 encompassed partial 
forfeiture. But even if the Coi tit finds the statute ambiguous, it si lould look beyoi id the 
reasons that support forfeiture as a general principle would be furthered b>, and hindered 
without, partial forfeiture." Eskelsen, 819 P.2d at 775 w 9. 
1. Partial Forfeiture Promotes State Policies that Encourage Beneficial use and 
Discourage Waste and Speculation. 
Utah's longstanding water right and water use policies seek to maximize the use of 
a scarce public resource while protecting existing rights to that resource. See J J.N,P. Co. 
v. State, 655 P.2d 1H3. ]]^ 'TTtnh 1982). Those policies encourage economic 
developi i let it , lit it i lot at tl le expei ise of those wl 10 I la v e establisl led rights to use ' \ vater. 
as a whole.'" Id. 
This Court has "repeatedly recognized the importance of insuring that waters of our 
state ai eputt :> bei leficial i ise " ! ' Butler , O oc 'ketta? idW \ il shDe i ' C " < v / i ^ \ I }im, VF : 'st f Pipeline 
Operating Co., 2004 UI 07, 1| 49? 98 P.3d 1. Partial forfeiture furthers this policy by 
requiring that a water right actually be used. Consistent with the policy to maximize use, 
when a water right is not used, in part or in whole, the water should be made available for 
9 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
others to appropriate and use for purposes that benefit the public. If an entire water right can 
be preserved by using only a small portion every few years, beneficial use is not encouraged 
and overall water use is not maximized. By requiring use of the water when it is available, 
partial forfeiture supports the policy of maximum beneficial use and discourages waste. 
Partial forfeiture also discourages speculation. If an entire water right could be 
preserved by using only a small portion, users would be encouraged to use only a minimal 
portion of their water right to preserve the entire right for a possible, future sale-a practice 
of pure speculation. Such a practice runs contrary to the statutory requirement that an 
applicant demonstrate her application is "filed in good faith and not for purposes of 
speculation or monopoly." Utah Code Ann. § 73-3-8(l)(v) (Supp. 2012). 
In Eskelsen, this Court recognized the merits of partial forfeiture, noting that it 
supports sound water law policies See Eskelsen, 819 P.2d at 775 n. 9. Such policies include 
encouraging beneficial use, discouraging waste, and preventing speculation. 
2. Partial Forfeiture Provides a Fair and Equitable Balance Between the Property 
Rights of the Owner and the Property Rights of Other Water Users. 
The primary policy argument supporting partial forfeiture is the issue of fairness and 
equity. Water is a finite resource. Longley v. Leucadia Fin. Corp., 2000 UT 69, li 15, 9 P.3d 
762. It follows that a water right is a valuable property right. See Whitmore v. Murray City, 
154 P.2d 748, 750 (Utah 1944). "This [C]ourt has likened 'a drop of water [to] a drop of 
gold.'" Longley, 2000 UT 69, \ 15 (quoting Carbon Canal Co. v. Sanpete Water Users Ass 'n, 
425 P.2d 405,407 (Utah 1967)). This is particularly true for those who use their water rights 
10 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
.ll\-appropriated basin, use of water by one ligiii noiacr necessarily means a 
corresponding quantity of water is unavailable for use by others. Thus, an) withdrawal of 
water in a basin, including the revival of a long unused water right, affects the property rights 
of other water users. I f s i ich <: i ( \ • atei r ight is reac ti v ated, it has a n lore se\ ere effect tf lai i a new 
• ippinpriiilion bivause tin1 «v;u'h\ ated HHIII \u»nkl h;i\e in r.irlkT pnnnh tJ:il' In 'uM'liou, 
those who have come to rely on the water are more likely to suffer actual damage if water is 
no longer available to them because a use resumes, more so than a person who seeks to 
resume using water he has n. ; benefitted from and foi whom the resumed use is a windfall. 
those of a water user seeking to reactivate a long unused portion of a water right. And equity 
favors water users who have followed the law and used their water rights, sometimes for many 
decades, or who have protected their rights by filing non-use applications, rather than those 
disregard the law o\ er those w ho follow it. 
Kinney recognized and expressed this western water law policy a century ago: 
The very life of this arid country depends largely upon the use of all of the 
available water supply. Therefore, by the forfeiture of the rights which are 
claimed by certain parties, but who fail to use them, the ends of justice are met, 
and the water is made to do the greatest good to the greatest number. This is 
upon the correct theory that the continuance of the title to a water right is based 
only upon continuous user; and where a person claims a certain right which he 
does not use for a certain period of time, the statute declares that the right to the 
unused portion is forfeited and available for the appropriation of others. 
11 
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Kinney, supra, § 1118, at 2021. 
3. Courts in States with Statutes Similar to Utah's Recognize Partial Forfeiture. 
Other states recognize that partial forfeiture is implicit in the concept of forfeiture. In 
1997, the Idaho Supreme Court faced a case with a legal background similar to this one. See 
Idaho v. Hagerman Water Rights Owners, Inc., 947 P.2d 400 (Idaho 1997). There, the Idaho 
statute provided for forfeiture in general but did not specify partial forfeiture.3 Id. at 403. 
Much like this Court, the Idaho Supreme Court had presumed, but not squarely defined, the 
existence of partial forfeiture in Idaho water law. Id. at 403-05; see Eskelsen, 819 P.2d at 775 
n. 9. Partial forfeiture had long been accepted as part of Idaho law, including by the Idaho 
state engineer. Id. at 406-07. Too, partial forfeiture furthered important state water policy 
goals. Id. at 407-08. Recognizing those factors, the Idaho court concluded that the Idaho 
statute encompassed partial forfeiture. Id. at 408. 
That decision comports with other states that have also recognized partial forfeiture. 
See, e.g., Smith v. Hawkins, 52P. 139,140(Cal. 1898) ("If plaintiffs could forfeit their entire 
3
 An early version of the Idaho statute stated, 
All rights to the use of water acquired under this chapter or otherwise shall be 
lost and abandoned by a failure for the term of five years to apply it to the 
beneficial use for which it was appropriated, and when any right to the use of 
water shall be lost through nonuse or abandonment such rights to such water 
shall revert to the state and be again subject to appropriation under this 
chapter...." 
Hagerman, 947 P.2d at 403 (quoting Albrethsen v. Wood River Land Co., 231 P. 418 (Idaho 
1924)). 
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right of appropriation by nonuser, equally will they be held to forfeit less than the whole by 
like failure...."); State v. BirdwoodIrrigation Dist, 46 N.W.2d 884, 888 (Neb. 1951) ("We 
conclude that the power to cancel the whole of an appropriation for irrigation purposes for 
nonuser carries with it the right to cancel a part." (citations omitted)). This Court should also 
so hold. 
C. SUFFICIENT DEFENSES AND ALTERNATIVES TO PARTIAL 
FORFEITURE EXIST TO PROTECT THE RIGHTS OF THOSE WHO TRY 
IN GOOD FAITH TO USE THE WATER OR TO PRESERVE A WATER 
RIGHT WHEN USE IS NOT POSSIBLE. 
The doctrine of partial forfeiture is neither draconian nor a dire threat to properly rights 
because water users possess defenses to protect water rights from forfeiture for non-use. The 
first remedy is statutory. Namely, section 73-1-4 permitted a water user to file an "application 
for an extension of time," commonly referred to as a "non-use application," which, if granted, 
preserved the water right from forfeiture during periods of time when the water user could not 
use the water. See Utah Code Ann. § 73-l-4(l)(a) (1989). If part of the water right was still 
in use, the water user had several options, including filing a non-use application covering the 
entire water right and continuing to use a portion (the non-use permit does not preclude use 
of the water), or segregating the unused portion of water right and filing a non-use application 
on that portion. Whatever method the water right holder chose, he had the opportunity and 
responsibility to protect all or part of his water right from forfeiture.4 
4
 In 1935, the legislature established the non-use application as a mechanism to protect 
a water right from forfeiture. Recognizing, however, the potential for abuse in violation of 
the beneficial use principle, the legislature also attached extensive requirements to non-use 
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The common law also protects against forfeiture or partial forfeiture in specific 
instances. This Court has held that forfeiture docs not occur when nature does not provide 
sufficient water for use under the water right. See, e.g., Rocky Ford Irrigation Co. v. Kents 
Lake Reservoir Co., 135 P.2d 108, 113 (Utah 1943). If the water user was making a good 
faith effort to use the water, but the water was not available because of drought or other 
natural shortage, courts may excuse the non-use. 
The combination of a multi-year continuous period during which the water must be 
available and not used, together with the option of filing a non-use application for all or a 
portion of the water right, provided adequate protection from forfeiture for water users who 
were trying in good faith to place water to beneficial use. 
D. PARTIAL FORFEITURE HAS LONG BEEN IMPLEMENTED IN THE 
GENERAL ADJUDICATION OF WATER RIGHTS IN UTAH. 
The principle of partial forfeiture is inherent in the Utah general adjudication statutes 
and the overall concept of a general adjudication. Utah statutes require the State Engineer to 
physically investigate and map the diversion points, conveyance systems, and places of use 
for each water right. Utah Code Ann. §73-4-3(3) (Supp. 2012). This careful and detailed 
investigation of actual use is required because beneficial use is the measure and limit of all 
water rights. See Utah Code Ann. § 73-1-3. The process of investigation in the general 
adjudication loses most of its purpose if the State Engineer cannot make recommendations to 
applications to discourage people from misusing the application for speculation. See 1935 
Utah Laws ch. 104 § 1. 
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the court based on observations of actual beneficial use, which sometimes demonstrate non-
use of a portion of a water right. The differential between the quantity of water described on 
paper and the beneficial use actually observed and thence recommended to the district court 
in a proposed determination is based on partial forfeiture. Partial forfeiture, therefore, is 
central to the concept and procedure of general adjudications. It is a corollary to the 
fundamental beneficial use principle. See id. 
Although this Court has not directly addressed the question of partial forfeiture, the 
district courts and the State Engineer have had no choice but to either assume partial forfeiture 
was a part of Utah law, or assume it was not. Given the history of partial forfeiture explained 
in section II.A.2 above, they understandably assumed it was.5 They recognized that partial 
forfeiture is consistent with and not contrary to the statutes and policies regarding full 
forfeiture. C.f. Eskelsen, 819 P.2d at 775 n. 9. Like the Utah Supreme Court, the district 
courts and the State Engineer assumed partial forfeiture was available under Utah water law. 
Cf id. ("[Rocky Ford] did, however, intimate-without squarely deciding-that partial forfeiture 
is possible."). They relied on that assumption when they prepared and decreed proposed 
5
 For illustrative purposes, the November 6, 1922 decree on the Santa Clara River 
awarded Water Right 81-1149 (Award No. 3) to the St. George Clara Field Canal Company 
for a total of 800 irrigated acres. In 1988, the State Engineer published the Proposed 
Determination for the Santa Clara River, Area 81 Book 1, and recommended that the court 
recognize Water Right 81-1149 for a total of 546.26 acres (together with Water Rights 81-
203 and 81-323, wells that were drilled later, and Water Right 81-1101, a water right owned 
by Gunlock Reservoir Company that is used on certain fields with Water Right 81-1149). 
Water Right 81-1149 was decreed in the Partial Interlocutory Decree dated February 11, 
2002. All documents underlying this illustration are available on the State Engineer's web 
page, www. water rights.gov. 
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determinations. The courts, the State Engineer, and water users now rely on those decrees and 
proposed determinations in the administration, distribution, and use of water throughout the 
state. 
The first general adjudications in Utah were commenced in the early 1920s on the 
Weber, Sevier, and Virgin Rivers. See Provo River Water User's Ass'n v. Morgan, 857 P.2d 
927, 929 (Utah 1993) (discussing Weber River general adjudication); Watson v. Deseret 
Irrigation Co., 169 P.2d 793,794 (Utah 1946) (discussing Sevier River general adjudication); 
Orderville Irrigation Co. v. Glendale Irrigation Co., 409 P.2d 616, 618 (Utah 1965) 
(discussing Virgin River general adjudication). Those adjudications resulted in basin-wide 
decrees. See, e.g., Provo River Water Users, 857 P.2d at 929; Orderville, 409 P.2d at 618; 
Richlands Irrigation Co. v. Westview Irrigation Co., 80 P.2d 458, 460 (Utah 1938). 
Since that time, general adjudications have proceeded throughout the state. The State 
Engineer has published approximately 138 proposed determinations, of which approximately 
122 were published before 2002. See State Engineer's Web Page, www.waterrights.gov, 
attached as Appendix 1. Some proposed determinations are covered by a final decree, some 
have no decrees, some have an "interlocutory" or partial decree that applies to that particular 
proposed determination, and some are covered by a "pre-trial order" that details the resolution 
of some objections and specifies unresolved issues that are set for trial.6 Each decree and 
6
 A list of proposed determinations and the associated decrees and pre-trial orders can 
be found at the State Engineer's Web Page at http://www.waterrights.utah.gov/adjdinfo/ 
pdbook.asp. 
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order was entered, and all of the proposed determinations were published, under the 
assumption that partial forfeiture has always applied in Utah water law. 
It is not clear what the effect on those proposed determinations and decrees would be 
if the Court were to uphold the trial court and now determine that partial forfeiture did not 
apply in Utah prior to 2002. While defenses may exist to prevent the complete unraveling of 
those decrees and proposed determinations, a holding that partial forfeiture did not apply 
under Utah law prior to 2002 would, at the least, call them into question. This could create 
wide-spread displacement and impairment of water rights throughout the state. 
The State Engineer acknowledges that long-time assumptions and practices do not 
determine the law. Nevertheless, a ruling on partial forfeiture will have consequences for the 
proposed determinations and decrees that provide the basis for the administration and 
distribution of much of the water in Utah. As the Idaho Supreme Court observed in 
Hagerman, "The Court declines to 'unsettled the repose of all those who have detrimentally 
relied on . . . agency interpretations "' Hagerman, 947 P.2d at 407 (quoting J.R. Simplot 
Co. v. Idaho State Tax Comm V?, 820 P.2d 1206, 1214 (Idaho 1991)) (omissions in original). 
This Court should follow suit. 
III. CONCLUSION 
Partial forfeiture is consistent with the long-standing Utah statutes, policy, and case 
law. Finding that partial forfeiture did not exist prior to 2002 contravenes those statutes, 
judicial and administrative decisions, and policies. The State Engineer therefore urges this 
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Court to rule that since statehood Utah's water law has included the important principle of 
partial forfeiture. 
Respectfully submitted this 7th day of November, 2012. 
MARK SHURTLEFF 
UTAH ATTORNEY GENERAL 
orman K. JohnsonC/ N r  
L. Ward Wagstaff 
Julie I. Valdes 
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RIVER DRAINAGE AREA; UTAH COUNTY DIVISION AND SPANISH FORK SUBDIVISION, 1976, 
Proposed Determinations (PD) Books Area 51 BOOK 2; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; UTAH COUNTY DIVISION AND SPANISH FORK CANYON 
SUBDIVISION, 1976, 
Proposed Determinations (PD) Books Area 51 BOOK 3; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; SPANISH FORK RIVER DIVISION AND PALMYRA-LAKE SHORE 
SUBDIVISION, 1986, 
Proposed Determinations (PD) Books Area 51 BOOK 4; ADDENDUM TO WATER RIGHTS IN THE UTAH 
LAKE AND JORDAN RIVER DRAINAGE AREA; SPANISH FORK RIVER DIVISION. HOBBLE CRF.F.K -
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SPRINGVILLE SUBDIVISION„ROBERT L. MORGAN 
Proposed Determinations (PD) Books Area 51 BOOK 4; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; SPANISH FORK RIVER DIVISION AND HOBBLE CREEK-SPRINGVILLE 
SUBDIVISION, 1986, 
Proposed Determinations (PD) Books Area 51 RIGHTS TO THE USE OF RETURN FLOW FROM WATER 
IMPORTED FROM THE UINTA BASIN TO UTAH VALLEY BY THE STRAWBERRY VALLEY 
PROJECT,2009,UTAH DIVISION OF WATER RIGHTS 
Proposed Determinations (PD) Books Area 53 BK 1; WATER RIGHTS IN UTAH LAKE AND JORDAN RIVER 
DRAINAGE; JUAB-GOSHEN VALLEY DIVISION; GOSHEN VALLEY SUBDIVISION,, 
Proposed Determinations (PD) Books Area 54 BOOK NO. 1 PROPOSED DETERMINATION OF WATER 
RIGHTS IN UTAH LAKE AND JORDAN RIVER DRAINAGE AREA; UTAH COUNTY DIVISION, CEDAR 
VALLEY SUBDIVISION, 1975,DEE C. HANSEN 
Proposed Determinations (PD) Books Area 55 BOOK 1; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; PROVO RIVER DIVISION AND ROUND VALLEY SUBDIVISION, 1984, 
Proposed Determinations (PD) Books Area 55 BOOK 2; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; PROVO RIVER DIVISION; AMERICAN FORK RIVER SUBDIVISION, 1990, 
Proposed Determinations (PD) Books Area 55 BOOK 8; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; PROVO RIVER DIVISION; PLEASANT GROVE SUBDIVISION, 1990, 
Proposed Determinations (PD) Books Area 57 BOOK 1; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; SALT LAKE COUNTY EAST DIVISION AND EMIGRATION CREEK 
SUBDIVISION,1983, 
Proposed Determinations (PD) Books Area 59 BOOK 1; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; NORTHWEST SUBDIVISION, 1975, 
Proposed Determinations (PD) Books Area 59 BOOK 2; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; SALT LAKE COUNTY WEST DIVISION AND CENTRAL SUBDIVISION, 1977, 
Proposed Determinations (PD) Books Area 59 BOOK 3; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; SALT LAKE COUNTY WEST DIVISION AND WEST SUBDIVISION, 1977, 
Proposed Determinations (PD) Books Area 59 BOOK 4; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; SALT LAKE COUNTY WEST DIVISION AND SOUTHWEST 
SUBDIVISION, 1979, 
Proposed Determinations (PD) Books Area 59 BOOK 5; WATER RIGHTS IN UTAH LAKE AND JORDAN 
RIVER DRAINAGE AREA; SALT LAKE COUNTY WEST DIVISION; SUPPLEMENT, DISALLOWED 
CLAIMS, PENDING APPLICATIONS, AND INDEXES, 1979, 
Proposed Determinations (PD) Books Area 71 BERYL AREA; WATER RIGHTS IN BEAVER RIVER-
ESCALANTE VALLEY; ESCALANTE VALLEY DIVISION; TOWNSHIP 31 SOUTH SLBM TO 35 SOUTH 
SLBM,, 
Proposed Determinations (PD) Books Area 71 ENTERPRISE AREA; WATER RIGHTS IN BEAVER RIVER-
ESCALANTE VALLEY; ESCALANTE VALLEY DIVISION; TOWNSHIP 36 SOUTH SLBM TO 38 SOUTH 
SLBM,, 
Proposed Determinations (PD) Books Area 71 MILFORD AREA; WATER RIGHTS IN BEAVER RIVER-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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ESCALANTE VALLEY; ESCALANTE VALLEY DIVISION; FROM BEAVER-MILLARD COUNTY LINE IN 
TOWNSHIP 26 SOUTH SLBM TO 30 SOUTH SLBM„ 
Proposed Determinations (PD) Books Area 71 MILLARD COUNTY AREA; WATER RIGHTS IN BEAVER 
RIVER - ESCALANTE VALLEY, ESCALANTE DIVISION, 1964,WAYNE D. CRIDDLE 
Proposed Determinations (PD) Books Area 71 WATER RIGHTS IN BEAVER RIVER--ESCALANTE RIVER 
VALLEY; ESCALANTE VALLEY DIVISION; SUPPLEMENT, PENDING APPLICATIONS, DISALLOWED 
CLAIMS, AND INDEXES, 1965,WAYNE D. CRIDDLE 
Proposed Determinations (PD) Books Area 71 WATER RIGHTS IN ESCALANTE VALLEY DRAINAGE AREA; 
IN WASHINGTON, IRON, AND BEAVER COUNTIES,, 
Proposed Determinations (PD) Books Area 73 BOOK 1; WATER RIGHTS IN THE BEAVER RIVER-
ESCALANTE VALLEY; CEDAR CITY VALLEY DIVISION, 1966,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 73 BOOK 2; WATER RIGHTS IN THE BEAVER RIVER-
ESCALANTE VALLEY; CEDAR CITY VALLEY DIVISION, 1966,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 73 BOOK 3; WATER RIGHTS IN BEAVER RIVER-ESCALANTE 
VALLEY; CEDAR CITY DIVISION, 1966, 
Proposed Determinations (PD) Books Area 73 BOOK 4; WATER RIGHTS IN BEAVER RIVER-ESCALANTE 
VALLEY; CEDAR CITY VALLEY DIVISION; SUPPLEMENT, PENDING APPLICATIONS, DISALLOWED 
CLAIMS, AND INDEXES, 1966, 
Proposed Determinations (PD) Books Area 73 WATER RIGHTS IN CEDAR CITY VALLEY DRAINAGE AREA,, 
Proposed Determinations (PD) Books Area 75 BOOK 1; WATER RIGHTS IN THE BEAVER RIVER-
ESCALANTE VALLEY, PAROWAN VALLEY DIVISION, 1967,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 75 BOOK 2; WATER RIGHTS IN BEAVER RIVER - ESCALANTE 
VALLEY, PAROWAN VALLEY DIVISION, 1967,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 75 BOOK 3; WATER RIGHTS IN BEAVER RIVER - ESCALANTE 
VALLEY, PAROWAN VALLEY DIVISION, 1967,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 77 BOOK 1; WATER RIGHTS IN BEAVER RIVER-ESCALANTE 
VALLEY; BEAVER RIVER DIVISION, 1969, 
Proposed Determinations (PD) Books Area 77 BOOK 2; WATER RIGHTS IN BEAVER RIVER-ESCALANTE 
VALLEY; BEAVER RIVER DIVISION, 1969, 
Proposed Determinations (PD) Books Area 77 BOOK 3; WATER RIGHTS IN BEAVER RIVER-ESCALANTE 
VALLEY; BEAVER RIVER DIVISION, 1969, 
Proposed Determinations (PD) Books Area 77 BOOK 4; WATER RIGHTS IN BEAVER RIVER-ESCALANTE 
VALLEY, BEAVER RIVER DIVISION, INDIAN CREEK SUBDIVISION, 1992,ROBERT L. MORGAN 
Proposed Determinations (PD) Books Area 81 ADDENDUM TO THE PROPOSED DETERMINATION OF 
WATER RIGHTS IN THE VIRGIN RIVER DRAINAGE AREA; SANTA CLARA RIVER - BEAVER DAM 
WASH DIVISION, BOOK NO. 1,1999,ROBERT L. MORGAN 
Proposed Determinations (PD) Books Area 81 BOOK 1; WATER RIGHTS IN THE VIRGIN RIVER DRAINAGE 
AREA; SANTA CLARA RIVER-BEAVER DAM WASH DIVISION,, 
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Proposed Determinations (PD) Books Area 81 BOOK 2; WATER RIGHTS IN VIRGIN RIVER DRAINAGE 
AREA; EAST FORK VIRGIN RIVER DIVISION, 1992, 
Proposed Determinations (PD) Books Area 81 BOOK 6; PROPOSED DETERMINATION OF WATER RIGHTS IN 
THE VIRGIN RIVER DRAINAGE AREA; ZION NATIONAL PARK DIVISION, 1996,ROBERT L. MORGAN 
Proposed Determinations (PD) Books Area 81 BOOK 7; WATER RIGHTS IN THE VIRGIN RIVER DRAINAGE 
AREA; SHIVWITS BAND SUBDIVISION; SANTA CLARA RIVER-BEAVER DAM WASH DIVISION,, 
Proposed Determinations (PD) Books Area 85 BOOK 1; WATER RIGHTS IN COLORADO RIVER DRAINAGE 
AREA; KANAB CREEK AND JOHNSON CREEK DIVISION, 1974, 
Proposed Determinations (PD) Books Area 89 BOOK 1; WATER RIGHTS IN COLORADO RIVER DRAINAGE 
AREA; PARIA RIVER DIVISION, 1975, 
Proposed Determinations (PD) Books Area 91 AREA 91 - ALL BOOKS - DUTY ADDENDUM,2003,JERRY 
OLDS 
Proposed Determinations (PD) Books Area 91 BOOK 1; WATER RIGHTS IN THE PRICE RIVER AND LOWER 
GREEN RIVER DRAIN AGE, 1971,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 91 BOOK 2; WATER RIGHTS IN THE PRICE RIVER AND LOWER 
GREEN RIVER DRAIN AGE, 1971,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 91 BOOK 3; WATER RIGHTS IN THE PRICE RIVER AND LOWER 
GREEN RIVER DRAINAGE, 1972,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 91 BOOK 4; WATER RIGHTS IN THE PRICE RIVER AND LOWER 
GREEN RIVER DRAINAGE, 1972, 
Proposed Determinations (PD) Books Area 91 BOOK 5; SECOND ADDENDUM; RANGE CREER 
SUBDIVISION,2010,UTAH DIVISION OF WATER RIGHTS 
Proposed Determinations (PD) Books Area 91 BOOK 5; WATER RIGHST IN THE PRICE RIVER AND LOWER 
GREEN RIVER DRAINAGE, 1972,HUBERT C. LAMBERT 
Proposed Determinations (PD) Books Area 91 BOOK 6; WATER RIGHTS IN THE PRICE RIVER AND LOWER 
GREEN RIVER DRAINAGE; SUPPLEMENT, PENDING APPLICATIONS, DISALLOWED CLAIMS, AND 
INDEXES, 1972, 
Proposed Determinations (PD) Books Area 92 BOOK 7; WATER RIGHTS IN THE PRICE RIVER AND LOWER 
GREEN RIVER DRAINAGE; LOWER GREEN RIVER DIVISION, 1978, 
Proposed Determinations (PD) Books Area 93 BOOK 1; WATER RIGHTS IN SAN RAFAEL RIVER DRAINAGE 
AREA; HUNTIGTON CREEK DIVISION, 1982, 
Proposed Determinations (PD) Books Area 93 BOOK 2; WATER RIGHTS IN THE SAN RAFAEL RIVER 
DRAINAGE AREA; SAN RAFAEL RIVER DIVISIONS 983, 
Proposed Determinations (PD) Books Area 93 BOOK 3; WATER RIGHTS IN SAN RAFAEL RIVER DRAINAGE 
AREA; COTTONWOOD CREEK DIVISION, 1985, 
Proposed Determinations (PD) Books Area 93 BOOK 4; WATER RIGHTS IN SAN RAFAEL RIVER DRAINAGE 
AREA; FERRON CREEK DIVISION, 1985, 
Proposed Determinations (PD) Books Area 93 BOOK 5; WATER RIGHTS IN SAN RAFAEL RIVER DRAINAGE Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
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AREA; SUPPLEMENT, PENDING APPLICATIONS, DISALLOWED CLAIMS, AND INDEXES, 1985, 
Proposed Determinations (PD) Books Area 94 BOOK 1; WATER RIGHTS IN COLORADO RIVER DRAINAGE 
AREA; MUDDY CREEK SUBDIVISION AND DIRTY DEVIL RIVER DIVISION, 1987, 
Proposed Determinations (PD) Books Area 95 BOOK 2; WATER RIGHTS IN COLORADO RIVER DRAINAGE 
AREA; LOA-BICKNELL SUBDIVISION; DIRTY DEVIL RIVER DIVISION, 1992, 
Proposed Determinations (PD) Books Area 95 WATER RIGHTS IN COLORADO RIVER DRAINAGE AREA; 
DIRTY DEVIL RIVER DIVISION; PLEASANT CREEK AND SANDY CREEK SUBDIVISION,, 
Proposed Determinations (PD) Books Area 97 BOULDER SUBDIVISION; WATER RIGHTS IN COLORADO 
RIVER DRAINAGE AREA; ESCALANTE RIVER DIVISION; INCLUDING TOWNSHIPS 30,31,32, 33, 34, 
AND 35 SOUTH SLBM,1967, 
Proposed Determinations (PD) Books Area 97 WATER RIGHTS IN COLORADO RIVER DRAINAGE; 
ESCALANTE RIVER DIVISION, 1969, 
Proposed Determinations (PD) Books Area 97 WATER RIGHTS IN COLORADO RIVER DRAINAGE; 
ESCALANTE RIVER DIVISION; SUPPLEMENT, PENDING APPLICATIONS, DISALLOWED CLAIMS AND 
INDEXES, 1969, 
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